PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2007-9

UNI TED STATES TAX COURT

M CHAEL ALAN SWANSON, Petitioner,
AND JUDI TH N. SWANSQN, Intervenor V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 5412-05S. Filed January 17, 2007.

M chael Al an Swanson, pro se.

Deborah Ml ntosh, for intervenor.

M chael Lloyd, for respondent.

GOLDBERG, Special Trial Judge: This is a case arising under

sections 6015 and 7463 of the Internal Revenue Code as in effect
at the time the petition was filed. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code of
1986 as anended, and Rule references are to the Tax Court Rules

of Practice and Procedure. The decision to be entered is not
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revi ewabl e by any other court, and this opinion should not be
cited as authority.

This case arises frompetitioner’s election to seek relief
fromjoint and several liability for Federal income tax for the
t axabl e year 1999 under section 6015(b), (c), and (f).
Respondent determ ned that petitioner was not entitled to such
relief. The issue before this Court is whether petitioner is
entitled to relief under section 6015(b), (c), and (f).

Backgr ound

Sonme of the facts are stipulated. The stipulated facts and
the exhibits received into evidence are incorporated herein by
reference. At the tinme that the petition was filed, petitioner
resided in Evansville, Wom ng.

During the taxable year at issue, petitioner was married to
Judith Swanson (intervenor). There were no children born of the
marriage. Petitioner and intervenor separated sonetine in 1999.
In October 1999, intervenor noved to San Diego, California.
Petitioner and intervenor divorced in 2000.

Petitioner and intervenor’s 1999 Federal inconme tax return
listed a $3,322 overpaynent. O this anmount, respondent offset
$1,659.29 for a liability outstanding fromthe 1997 taxable year.
Respondent al so of fset $448.50 for an outstanding liability from
the 1998 taxable year. After these offsets were nade, petitioner

received a refund of $1,217.21.
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Petitioner currently works as a human resources speciali st
for the Departnent of Agriculture. He held this position
t hroughout 1999. Intervenor, because of a chronic nedical
condition, was classified as disabled sonetine shortly before
1999.

Petitioner and intervenor electronically filed their 1999
Federal inconme tax return.! On the return, for “Filing Status”
petitioner and intervenor checked the box | abeled “Married filing
jointly”. They did not include in gross inconme $22, 168 received
fromintervenor’s pension fund. They did not include this anount
as inconme because of an error with, and their m sunderstandi ng
of, the Federal incone tax preparation software that they used to
conplete and file the return.

On Decenber 10, 2001, separate notices of deficiency were
sent to petitioner and intervenor in which respondent determ ned
a deficiency of $4,269 in Federal incone tax for the year 1999
based on petitioner and intervenor’s failure to include
intervenor’s pension in gross inconme. No petition was filed by

either party wwth the Tax Court seeking a redeterm nation of the

' ntervenor argues that she never signed the return filed
el ectronically by petitioner. On Nov. 14, 2005, intervenor
submtted a Federal income tax return for 1999. On the return,
for “Filing Status” intervenor checked the box | abeled “Married
filing separate return”. On line 16(a) and (b), she listed
$22, 169 as incone fromher pension. After claimng the standard
deduction and applicable credits, she conputed an overpaynent of
tax due of $795.
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defi ci ency. Accordi ngly, on May 6, 2002, respondent assessed
t he determ ned defi ci ency.

On Septenber 24, 2002, petitioner requested a collection due
process hearing; however, his request was denied as untinely.
Petitioner did subsequently receive an equival ent hearing.

Petitioner filed a Form 8857, Request for |Innocent Spouse
Relief, on April 30, 2004. On Novenber 16, 2004, the Internal
Revenue Service's Exam nation Division denied petitioner’s claim
for relief under section 6015(b), (c), and (f). Al though
petitioner appealed to respondent’s O fice of Appeals, a notice
of determ nation was sent to petitioner on February 14, 2005.

The notice denied petitioner relief fromjoint liability for the
t axabl e year 1999.

Intervenor filed a Form 8857 on July 28, 2002. That request
was subsequently denied. On Novenber 26, 2003, a notice of
determ nation was sent to intervenor. Intervenor did not take
any action wth respect to that notice.

Respondent, pursuant to Rule 325 and King v. Conm Ssioner,

115 T.C. 118 (2000), served notice of this proceeding on

intervenor. Intervenor filed a notice of intervention on August
30, 2005. She was not present at trial, but was represented by
counsel. Intervenor filed a notion to dismss at trial. In her
notion, intervenor contends that petitioner’s claimfor innocent

spouse relief should be dism ssed because she never signed the
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signature page to the electronically filed Federal inconme tax
return for 1999. Intervenor also clains that petitioner knew
that the inconme from her pension was taxable and that he received
the benefit of an overpaynment refund attributable to that incone
for 1999.

Di scussi on

Except as otherw se provided in section 6015, petitioner

bears the burden of proof. See Rule 142(a); At v. Comm Ssioner,

119 T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Cr.
2004) .

Ceneral ly, spouses filing joint Federal inconme tax returns
are jointly and severally liable for the taxes due thereon. Sec.
6013(d)(3). Section 6015 provides three avenues for relief from
that liability to a taxpayer who has filed a joint return: (1)
Section 6015(b) allows relief for understatenents of tax
attributable to certain erroneous itens on a return; (2) section
6015(c) provides relief for a portion of an understatenent of tax
to taxpayers who are separated or divorced; and (3) section
6015(f) nore broadly confers on the Secretary discretion to grant
equitable relief to taxpayers who ot herwi se do not qualify under
section 6015(b) or (c).

The first avenue for relief is section 6015(b). Under
section 6015(b), the Court may grant a taxpayer full or

apportioned relief fromjoint and several liability for an
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understatenent of tax on a joint return attributable to erroneous
itenms of the other spouse if the taxpayer establishes that in
signing the return he “did not know, and had no reason to know
of the understatenent. Sec. 6015(b)(1)(0O, (2).

Petitioner testified that he was aware of intervenor’s
pensi on account and that he did, in fact, consider it incone to
them The only issue raised by petitioner wwth respect to
i ntervenor’s pension incone was whet her the anmount was consi dered
taxable. Petitioner admts that he erred in entering the
information into his Federal inconme tax preparation software
program and in m sunderstanding frominformation provided to him
by the software programthat the pension incone was not taxable
because intervenor is disabled. However, because petitioner, by
his own adm ssion, had actual know edge of the pension incone,
section 6015(b) does not apply. Thus, petitioner is not entitled
to relief under section 6015(b).

The second avenue for relief is section 6015(c). Section
6015(c) affords proportionate relief to the requesting spouse
through allocation to the responsible party. GCenerally, the
avenue of relief allows a spouse to elect to be treated as if a

separate return had been filed. Rowe v. Conm ssioner, T.C Meno.

2001-325. To be eligible for relief under section 6015(c), the
requesting spouse nust no |longer be married to, or nust be

legally separated from the individual with whomthe tax return
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was filed and nust have elected the applicability of section
6015(c) not later than 2 years after the date on which collection
activity began. Sec. 6015(c)(3). Furthernore, and perhaps nost
inportant to these facts, relief under section 6015(c) is not
available to a taxpayer if it is shown that the taxpayer had
actual know edge when signing the return of any “iteni giving
rise to the deficiency. Sec. 6015(c)(3)(C

Petitioner is now divorced fromintervenor, and the divorce
decree was finalized before petitioner requested relief from
joint and several liability. Petitioner tinely filed a Form 8857
to request relief under section 6015. Accordingly, the remnaining
i ssue is whether petitioner had no actual know edge of the incone
item | eading to the underpaynent.

In this case, petitioner had actual know edge of the “itent
because he entered the anount |isted on intervenor’s Form 1099
from her pension account into the incone tax preparation software
when conpleting and filing the 1999 return. Because petitioner
had actual know edge of intervenor’s pension incone, and, in
fact, applied the tax wthheld fromthat incone against total tax
l[itability on the 1999 return, he is precluded fromclaimng
relief under section 6015(c).

Because petitioner is not eligible for relief under section
6015(b) and (c), we nust consider the equitable relief provisions

of section 6015(f). Section 6015(f) provides, in part, that a
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taxpayer may be relieved fromjoint and several liability if it
is determned that, taking into account all the facts and
circunstances, it is inequitable to hold the taxpayer liable for
the unpaid tax, and relief is not avail abl e under section 6015(b)
or (c). To prevail, petitioner nust prove that respondent’s
denial of equitable relief fromjoint liability under section

6015(f) was an abuse of discretion. Jonson v. Conm ssioner, 118

T.C. 106, 125 (2002), affd. 353 F.3d 1181 (10th G r. 2003);
Cheshire v. Comm ssioner, 115 T.C. 183, 198 (2000), affd. 282

F.3d 326 (5th G r. 2002); Butler v. Conm ssioner, 114 T.C. 276,

291- 292 (2000).

As directed by section 6015(f), the Comm ssioner has
prescribed guidelines in Rev. Proc. 2003-61, 2003-2 C B. 296,
nodi fying Rev. Proc. 2000-15, 2000-1 C. B. 447, that are to be
used in determning whether it is inequitable to hold a
requesting spouse liable for all or part of the liability for any
unpaid tax or deficiency.? The requesting spouse nust satisfy
seven conditions (threshold conditions) before the Comm ssioner
wi |l consider a request for relief under section 6015(f). Rev.

Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297. Respondent agrees

2Rev. Proc. 2000-15, 2000-1 C. B. 447, was superseded by Rev.
Proc. 2003-61, 2003-2 C. B. 296, and is effective as to requests
for relief filed on or after Nov. 1, 2003, and for requests for
relief pending on Nov. 1, 2003, as to which no prelimnary
determ nation |etter had been issued as of that date.
Petitioner’s application for relief was filed after Nov. 1, 2003,
on Apr. 30, 2004.
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that petitioner has satisfied those threshold conditions.

In this case, there are three additional elenments, which, if
satisfied, would ordinarily result in the granting of relief in
t he case of an underpaynent (bal ance due on return). Petitioner
was divorced fromintervenor in 2000 and therefore satisfies the
first element. The second el enent is inapplicable under these
facts because at the time the return was filed, there was no tax
to be paid. Finally, as to the third el enent, whether the
requesting spouse will suffer economc hardship if relief is not
granted, petitioner has failed to prove that he would be unable
to pay his reasonable basic living expenses were relief denied.
See sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs. Therefore,
we conclude that petitioner does not qualify for relief under
Rev. Proc. 2003-61, sec. 4.02, 2003-2 C. B. at 298.

Where, as here, the requesting spouse satisfies the
seven threshold conditions set forth in Rev. Proc. 2003-61, sec.
4.01 but does not qualify for relief under Rev. Proc. 2003-61
sec. 4.02, he may still be granted relief if, upon taking into
account all the facts and circunstances, it would be inequitable
to hold the requesting spouse liable for all or part of the
unpai d deficiency. Rev. Proc. 2003-61, sec. 4.03, 2003-2 C B. at
298, lists six factors to be considered in determ ning whether to
grant equitable relief. W wll now consider petitioner’s

request in the light of those factors.
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In this case, petitioner divorced intervenor in 2000;
therefore, he satisfies the first factor. Wth respect
to the second factor, petitioner nust show that he would be
unabl e to pay basic reasonable |iving expenses if relief were not

granted. See Monsour v. Conm ssioner, T.C Meno. 2004-190.

Bei ng unabl e to pay basic reasonable |iving expenses woul d anount
to econom c hardship. Sec. 301.6343-1(b)(4)(i), Proced. & Adm n.
Regs. Petitioner has not alleged that denial of his request for
relief would result in economc hardship. He is gainfully

enpl oyed and has no dependents. The Court fails to

see, and petitioner has neither raised as an issue or
established, that he would suffer economc hardship if his
request for relief fromjoint liability were denied.

As to the third factor, as discussed earlier, petitioner had
actual know edge of the pension incone when he conpleted the 1999
income tax return. Rev. Proc. 2003-61, sec. 4.03 specifically
states that actual know edge by the requesting spouse of the item
giving rise to the deficiency is a strong factor wei ghi ng agai nst
relief. This strong factor nmay be overcone only if the factors
in favor of equitable relief are particularly conmpelling. W
concl ude that they are not.

As to the fourth factor, petitioner points to | anguage in
t he separation agreenent which states that if a deficiency

“results fromthe unreported i ncome of one spouse, then the
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spouse who failed to report the inconme shall be solely
responsi ble for any deficiency, including taxes, penalties and
interest.” Petitioner testified that he used the software
programto conplete and file their tax return and that he
m sunder st ood that the pension was, in fact, taxable. Therefore,
whil e the agreenent holds petitioner and intervenor |iable for
the deficiencies that arise fromtheir own incone, petitioner was
ultimately aware of the pension at the tine he filed the return.
We find this fact ultimtely dispositive.

As to the fifth factor, petitioner received a substanti al
benefit in that the overpaynent due on the joint return was
applied to joint tax liabilities petitioner owed for taxable
years 1997 and 1998. In addition, after the overpaynent was
applied to the outstanding liabilities, petitioner received a
refund of nore than $1, 200.

Petitioner's failure to satisfy all but one® of the factors
in Rev. Proc. 2003-61, sec. 4.03 is determnative. On these
facts and circunstances, the Court holds that there was no abuse
of discretion by respondent in denying relief to petitioner under
section 6015(f). The Court, therefore, sustains that denial.

Because we have al ready sustai ned respondent, we need not

3 Wth reference to the sixth factor, we note that at trial,
respondent asserted that petitioner had not tinely filed incone
tax returns for taxable years 2000 and 2001. Petitioner did not
rebut this assertion.



- 12 -
address intervenor’s notion to dism ss on the grounds that she
did not file a joint return with petitioner in 1999, and that
petitioner’s claimfor relief should be deni ed because he had
actual know edge of the pension incone at the tinme the 1999
return was filed. For this reason, we will deny intervenor’s
nmotion in our order disposing of this case.

Revi ewed and adopted as the report of the Small Tax

Case Divi sion.

An appropriate order and

decision will be entered.




